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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271, 272,  273, 274.  276 
[Arndt  132] 

Food  Stamp  Act  of  1977; 

Miscellaneous  Amendments 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Emergency  rulemaking. 

summary:  This  rulemaking  amends  the 
regulations,  published  October  17, 1978 
(43  FR  47846),  which  implement  the  Food 
Stamp  Act  of  1977.  The  amendements 
correct  oversights  in  the  original 
rulemaking  or  provide  interpretations  of 
the  intent  of  the  October  17  rules.  None 
of  these  amendments  significantly  affect 
program  eligibility  or  level  of  benefits  to 
food  stamp  households.  In  addition,  the 
Department  is  publishing  rules  for 
determination  of  negligence  by  State 
agencies  and  an  administrative  review 
procedure  for  claims  against  a  State 
agency  which  are  effective  immediately 
but  which  will  also  be  published  shortly 
for  public  comment.  Both  of  these 
procedures  are  mandated  by  the  Act. 
OATES: 

EFFECTIVE  DATE:  Amendment  to  §  273.9, 
January  1, 1979.  All  other  provisions. 

June  8, 1979.  Comments  must  be 
received  on  or  before  August  7, 1979  to 
be  assured  of  consideration. 

ADDRESS:  Comments  on  the 
amendments  to  §§  273.8,  273.9,  273.10. 
273.15(i).  (r)  and  (s).  276.3  and  276.6 
should  be  submitted  to:  Claire  Lipsman, 
Director,  Program  Development 
Division,  Family  Nutrition  Programs, 
Food  and  Nutrition  Service,  United  * 
States  Department  of  Agriculture, 
Washington,  D.C.  20250.  A  final 
rulemaldng  will  be  issued  after 
considering  the  comments.  Ail  written 
comments,  suggestions  or  objections 
will  be  open  to  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service. 
USDA,  during  regular  business  hours 
(8:30  a.m.  to  5:00  p.m.,  Monday  through 
Friday)  at  500 12th  Street  SW., 
Washington,  D.C.,  Room  658.  An  Impact 
Analysis  has  been  prepared  and 
approved,  and  is  available  from  Director 
Lipsman.  A  copy  will  also  be  open  for 
public  inspection  at  the  offices  shown 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claire  Lipsman,  Director.  Program 
Development  Division,  Family  Nutrition 
Programs.  Food  and  Nutrition  Service, 
Washington,  D.C.,  20250  202-447-8325.’ 

SUPPLEMENTARY  INFORMATION: 

Introduction 

On  October  17, 1978  (43  FR  47846),  the 


Department  published  final  rules ' 
concerning  major  aspects  of  the  Food 
Stamp  Act  of  1977.  After  these  rules 
were  published,  the  Food  and  Nutrition 
Service  undertook  efforts  to  assist  State 
agencies  in  converting  to  the  new 
program.  Based  on  inquiries  from  State 
agencies  and  public  interest  groups,  and 
other  considerations,  there  are  several  > 
sections  of  the  regulations  which  need 
to  be  changed  to  correct  oversights  in 
the  original  rulemaking  or  provide 
interpretations  of  the  intent  of  the 
October  17  rules.  The  Department  is 
publishing  these  as  well  as  corrections 
to  printing  errors  in  the  October  17 
rulemaking  as  a  final  rule.  However, 
changes  to  §§  273.8,  273.9,  273.10, 
273.15(i),  (r)  and  (s),  276.3  and  276.6 
represent  substantive  changes  which  are 
being  published  as  emergency 
rulemaking.  With  one  exception,  these 
provisions  are  effective  June  8, 1979.  The 
amendment  to  §  273.9  is  being  published 
with  an  effective  date  of  January  1, 1979, 
in  order  to  make  clear  that  all 
households  receiving  VISTA  payments 
under  current  contracts  at  the  time  of 
conversion  to  the  new  program 
standards  arc  entitled  to  an  exclusion  in 
the  amount  of  those  payments, 
regardless  of  when  the  State  agency 
converted  to  the  new  standards,  and 
that  retroactive  benefits  may  be 
necessary  in  some  instances  to  afford 
the  benefit  of  this  exclusion  to  all  such 
households.  Although  effective  on 
publication  or  earlier,  these  substantive 
changes  are  subject  to  public  conunent 
and  will  be  repromulgated  in  final  form 
following  the  end  of  the  comment 
period. 

Amendments 

The  Department  is  amending  the 
definition  of  “State"  in  the  General 
Information  and  Definitions  section  of 
the  regulations.  The  Northern  Mariana 
Islands  are  added  to  the  list  that  qualify 
as  States. 

The  Department  has  discovered  that 
there  was  some  confusion  about  the 
basis  for  determining  if  bilingual 
certification  materials  and  staff  are 
needed  for  individual  certification 
offices.  The  preamble  to  the  October  17, 
1978,  rulemaking  on  page  47879  clearly 
states  that  the  State  agency  should 
arrive  at  an  estimate  of  low-income 
households  that  are  a  single  language 
minority  from  the  entire  service  area. 
However,  the  language*  of  the  actual  rule 
can  be  interpreted  to  draw  the  estimate 
from  a  list  of  participating  households. 
As  a  result,  the  Department  is  amending 
this  language  to  state  that  the  estimate 
must  be  based  on  the  service  area.  In 
addition  to  amending  the  bilingual  rule, 
the  Department  has  added  a  phrase  in 


the  training  requirements  to  emphasize 
that  training  in  outreach  techniques  is 
part  of  the  overall  training  for  outreach 
workers. 

In  the  application  processing  section, 
language  was  inadvertently  omitted  that 
would  have  permitted  households  to 
leave  an  application  with  any 
certification  office  within  a  project  area. 
When  an  application  is  received  at  the 
wrong  office,  households  shall  have  the 
option  of  having  the  application  mailed 
to  the  appropriate  office  the  same  day  or 
the  household  can  take  it  directly  to  the 
appropriate  office.  The  processing 
standards  begin  the  day  the  application 
is  filed  at  the  appropriate  office. 

The  Department  is  amending  the  rules 
for  SSI  cash-out  States  by  add^ig 
California.  The  Cranston-Corman  Act, 
(Pub.  L.  95-458)  reinstated  California  as 
an  SSI  cash-out  State. 

The  resource  eligibility  rules  are 
amended  in  three  sections.  The  resource 
exclusion  for  earned  income  tax  credits 
is  revised  to  take  into  account  Pub.  L. 
95-600,  the  Revenue  Act  of  1978,  the 
legislative  citation  for  youth 
employment  and  training  programs 
under  CETA  has  been  updated  and  a 
resource  exclusion  was  added  for 
payments  received  from  the  disposition 
of  funds  to  the  Grand  River  Band  of 
Ottawa  Indians  (Pub.  L  94-540).  In 
addition,  the  paragraph  on  handling 
excluded  funds  has  been  amended  to 
clarify  the  handling  of  student  and  self- 
employment  income  which  has  been 
prorated.  While  the  intent  was  never  to 
count  these  payments  as  a  resource,  the 
rules  on  handling  an  excluded  resource 
in  a  commingled  account  appeared  to 
apply.  As  a  result,  the  Department  is 
specifying  that  prorated  student  and 
self-employment  income  is  exempt  as  a 
resource  as  long  as  a  portion  is  still 
being  counted  as  income. 

The  preamble  to  the  October  17, 1978 
regulations  discusses  the  income 
exclusion  under  Title  I  (VISTA) 
mandated  by  the  Domestic  Volunteer 
Service  Act  of  1973  (43  FR  47865). 

Section  404(g)  of  that  Act  states: 
“Notwithstanding  any  other  provision  of 
law  except  as  may  be  provided 
expressly  in  limitation  of  this  ' 
subsection,  payment  to  volunteers  under 
this  chapter  shall  not  in  any  way  reduce 
or  eliminate  the  level  of  eligibility  for 
assistance  or  service  any  such  volunteer 
may  be  receiving  under  any  government 
program."  (42  U.S.C.  50M(g)) 

It  is  clear  under  the  quoted  language 
that  if  the  volunteer  is  already  receiving 
a  given  level  of  food  stamp  benefits  at 
the  time  of  the  first  VISTA  payment 
that  level  shall  not  be  affected  by 
receipt  of  the  VISTA  payment  While  it 
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is  the  Department’s  interpretation,  as 
stated  in  the  October  17. 1978 
rulemaking  (43  FR  47865),  that  this 
exclusion  applies  only  to  VISTA 
payments  made  to  persons  already 
receiving  food  stamps  or  public 
assistance  at  the  time  they  became 
VISTA  volunteers,  all  VISTA  payments 
had  been  excluded  under  the  previous 
policy.  With  regard  to  the  ongoing  food 
stamp  caseload,  the  Department  would 
be  applying  the  income  exclusion,  as. 
limited  to  diose  receiving  food  stamps  or 
public  assistance  presc^bed  in  the 
October  regulations,  for  the  first  time  as 
households  are  converted  to  the  1977 
Food  Stamp  Act  standards.  These 
households  are  in  fact  receiving  food 
'stamps  at  the  time  the  limited  exclusion 
is  initially  applied  to  them. 

In  order  to  clarify  the  standing  of 
households  which  were  already 
receiving  the  income  exclusion  at  the 
time  they  ^  converted  to  the  new 
program,  the  Department  is  amending 
the  regulations  to  specifically  authorize 
a  continued  exclusion  for  the  length  of 
the  VISTA  contract  in  force  at  the  time 
of  conversion.  The  Department  believes 
that  in  addition  to  being  in  conformance 
with  the  above  ratkmale,  this  new 
position  is  also  the  most  suitable.  A 
continued  exclusion  would  prevent 
persons  from  being  harmed  who  entered 
volunteer  service  on  the  understanding 
that  the  subsistence  allowance  would 
not  affect  food  stamp  eligibility. 

The  Department  is  aware  that 
conversion  timetables  to  implement  the 
new  program  vary  among  State  agencies 
and  Uiat  some  households  with  a  VISTA 
member  may  have  had  the  allowance 
counted  as  income  prior  to 
implementation  of  this  rulemaking.  In 
order  to  treat  all  households  equitably, 
the  Department  is  requiring  State 
agencies  to  restore  benefits  to  these 
households  as  far  back  as  the  first 
month  of  conversion,  even  though  the 
household  was  correctly  certified  at  that 
time. 

Households  which  were  not  receiving 
food  stamps  or  public  assistance  at  the 
time  a  household  member  joined  VISTA 
or  households  whose  VISTA  contract  in 
force  at  the  time  of  conversion  has 
expired  shall  have  their  subsistence 
allowance  included  as  earned  income. 

The  Department  is  adding  three 
income  exclusions  based  on  additional 
information  which  has  become  available 
since  the  October  publication.  One 
exemption  is  the  income  derived  from 
the  disposition  of  funds  to  the  Grand 
River  Band  of  Ottawa  Indians  (Pub.  L 
94-540).  The  other  exemptions  are 
earned  income  tax  credits  received  as  a 
lesult  of  Pub.  L  95-600,  the  Revenue  Act 


of  1978  and  payments  from  certain 
GETA  Youth  l^ployment  and  Training 
Programs  which  are  extended  by  Pub.  L 
95-524.  The  Revenue  Act  continues  the 
disregard  of  earned  income  tax  credits 
for  determining  assistance  payments 
until  January  1, 1980.  The  Revenue  Act 
also  authorizes  advance  payment  of 
earned  income  credits  by  the  employer 
in  accordance  with  tables  prescribed  by 
IRS.  Until  January  1, 1980,  the  statutory 
exclusion  applies  to  advance  payments 
of  the  credit  as  well  as  to  any  payment 
at  the  end  of  the  tax  year.  Assuming  that 
the  January  1980  expiration  date 
remains  in  effect,  the  advance  payments 
wfll  be  counted  as  earned  income  after  ' 
that  date.  However,  the  payment  at  the 
end  of  the  tax  year  will  continue  to  be 
an  income  exclusion  because  it  is  a 
lump  sum  payment 

In  order  to  avoid  confusion  over  the 
difference  between  an  advance  on 
wages  to  cover  travel  costs  of  a  new 
employee  and  a  travel  advance  that  is 
not  an  advance  on  wages,  the 
Department  is  amendi^  the  paragraph 
in  the  destitute  accounting  procedure 
dealing  %vith  advances.  The  change  will 
define  an  advance  on  wages  as  a 
payment  which  by  written  contract 
stipulates  that  it  will  be  subtracted  from 
wages  later  earned  by  the  employer.  All 
other  travel  advances  will  be 
disregarded  as  a  reimbursement  to  the 
extent  that  travel  expenses  are  actually 
incurred.  This  will  aUow  State  agencies 
to  make  a  clear  distinction  between  a 
wage  advance  which  is  based  on  a 
written  contract  and  a  travel  advance.  A 
wage  advance  that  is  based  on  a  written 
contract  will  be  included  as  income  but 
not  as  a  new  source  of  income  for 
destitute  accoimting  purposes. 

The  special  accounting  procedures  for 
self-employment  that  represents  the 
househdd’s  annual  income  are 
amended.  Several  State  agencies 
requested  authority  to  continue  the 
*  procedure  contained  in  FNS(FS) 
Instruction  732-1,  which  allowed  a 
household’s  income  to  be  averaged  over 
12  months  for  eligibility  but  prorated 
unevenly  for  level  of  benefits.  Since  this 
was  inadvertently  omitted  in  the 
October  17  rulemaking,  the  Department 
is  allowing  State  agendes  to  elect  to 
provide  households  the  option  to  prorate 
self-employment  income  unevenly, 
provided  t^t  the  net  income  assigned  in 
any  month  cannot  exceed  the  maximum 
monthly  income  eligibility  standards  for 
the  household’s  size. 

Due  to  an  oversight  the  section  on 
residents  of  addict  or  alcoholic 
treatment  and  rehabilitation  programs 
limited  eligibility  to  residents  of  centers 
authorized  by  FNS  as  a  meal  service. 


This  restriction  is  not  supported  by  the 
Act  which  states  that  residents  of  a 
center  shall  not  be  considered  residents 
of  an  institution.  Thip  amendment 
corrects  the  original  oversight  and  limits 
the  requirement  fw  FNS  authorization  to 
those  centers  that  wish  to  act  as  a  meal 
service  as  well  as  authorized 
representative.  The  procedures  for 
providing  benefits  to  residents  who 
leave  a  center  has  also  been  amended  to 
require  centers  to  provide  the  departing 
resident  with  any  untransacted  ATFs  in 
addition  to  the  procedure  for  providing 
stamps. 

Ihe  Department  has  added  an  • 
exemption  from  the  notice  of  adverse . 
action  for  reported  changes  which 
increase  a  household’s  ^otment  but 
revert  to  the  original  benefit  level  for 
lack  of  verification.  The  intent  of  the 
October  17  regulations  was  clearty  to 
authorize  such  an  exemption  because 
the  original  adjustment  is  made  pending 
verification  and  the  household  is 
advised  at  the  time  benefits  are 
increased  that  verification  must  be 
presented  by  the  next  issuance.  The 
amendment  cross  references  the  change 
reporting  and  notice  of  adverse  action 
rules  and  continues  the  statement  that 
the  State  agency  shall  use  a  notice  of 
adverse  action  if  the  household  is  being 
teminated  for  refusal  to  cooperate  in 
verifying  a  change  which  increases 
benefits. 

In  the  fair  hearing  rules,  there  were 
some  questions  pos^  about  the  time 
period  for  requesting  a  hearing.  The 
CX:tober  17  regulations  limited  requests 
for  hearings  to  those  which  are  based  on 
an  act  by  the  State  agency  or  loss  of 
benefits  which  occui^  in  the  prior  90 
days.  However,  the  rules  did  not  dearly 
define  an  action  by  the  State  agency. 
Language  is  added  which  indudes  as  an 
action  by  the  State  agency  any  denial  of 
a  request  for  restoration  of  benefits  even 
thou^  the  action  which  caused  the  loss 
of  bmefits  occurred  more  than  90  days 
prior  to  the  request  for  a  hearing. 
However,  if  the  State  agency  has  denied 
a  request  for  the  restoration  of  benefits 
lost  more  than  a  year  ago,  that  action 
%vill  not  be  considered  grounds  for  a  fair 
hearing  request 

The  Department  is  concerned  that 
certain  households,  such  as  migrant 
farmworicers,  may  be  entitled  to  a 
restoration  of  benefits  based  on  a  fair 
hearing  decision,  but  because  foe 
household  has  left  foe  project  area, 
these  restored  benefits  are  not  available 
to  foe  household.  As  a  result  fair 
hearing  regulations  are  ame^ed  to 
require  tiiat  State  agendes  process  these 
households  faster  than  othm  if 
necessary  to  receive  a  decision  and  to 
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restore  benefits  to  households  which  are 
awarded  benefits  before  the  household 
leaves  the  project  area.  If,  despite 
expedited  processing  of  the  hearing,  the 
household  has  left  the  project  area 
before  the  State  agency  can  act  the 
State  agency  shall  forward  an 
authorization  either  directly  to  the 
household  or  to  the  new  project  area,  if 
the  household  has  left  a  forwarding 
address.  The  State  agency  can  modify 
form  FNS-286,  Certification  of  Transfer 
of  Household  Benefits  to  forward  the 
authorization  or  send  an  award  notice. 
The  new  project  area  is  required  to 
honor  a  restoration  of  benefits  notice 
and  issue  the  appropriate  benefits 
whether  the  notice  is  presented  by  the 
household  or  received  directly  from 
another  project  area. 

The  non^ud  claims  section  is  revised 
to  emphasize  that  collection  action  can 
be  postponed  to  refer  the  overissuance 
for  possible  prosecution  or  for  a  fraud 
hearing.  While  this  was  the  intent  of  the 
nonfraud  claim  rule,  the  number  of 
questions  die  Department  received 
indicated  that  a  darification  was 
necessary. 

In  the  issuance  section  of  the  October 
17  regulations,  the  Department 
inadvertendy  continued  the  rule  that  a 
household  must  be  currendy  certified  to 
receive  expedited  issuance  service  for 
emergency  replacement  of  ATPs.  The 
Department  intended  to  include  a  more 
specific  statement  diat  the  State  agency 
must  determine  if  the  household  was 
properly  issued  the  ATP  which  was 
reported  lost  As  a  result,  this  oversight 
is  corrected.  In  addition,  issuance 
regulations  are  revised  to  authorize 
State  agendes  to  round  allotments  of  $1. 
$3,  or  $5  which  restore  lost  benefits  to 
even  dollar  amounts.  The  $1,  $3,  or  $5 
values  are  die  only  whole  dollar  values 
that  coupon  books  cannot  match.  Only 
in  veiy  rare  cases  would  a  household 
receive  an  allotment  that  would  come  to 
these  figures.  For  accounting  purposes,  it 
would  be  simpler  to  issue  the  household 
a  dollar  more  in  coupons  rather  than 
tearing  out  a  coupon  and  then  issuing  a 
$2  book.  Therefore,  in  those  very  few 
cases,  the  household  will  be  issued  $2, 
$4.  or  $6  in  coupons. 

The  Food  Stamp  Act  of  1977  provides 
that  “If  the  Secretary  determines  that 
there  has  been  negligence  or  fraud  on 
the  part  of  the  State  agency  in  the 
certification  of  applicant  households,  the 
State  shall,  upcm  request  of  the 
Secretary,  deposit  into  the  Treasury  of 
the  United  States,  a  sum  equal  to  the 
face  value  of  any  coupon  or  coupons 
issued  as  a  result  of  such  negligence  or 
fraud.“  Section  11(h),  91  Stat  973.  7 

U.S.C.  2020(h).  The  major  difference  in 


this  provision  from  the  current  law  is 
that  the  term  “gross  negligence"  has 
been  changed  to  “negligence."  The 
House  Report  indicates  that  by  reducing 
“gross  negligence"  to  “negligence",  FNS 
should  be  able  to  collect  an  increased 
number  of  program  losses.  House  Report 
p.  398.  When  determining  losses,  the 
Department  intends  to  use  the 
negligence  provision  when  an  actual 
loss  has  been  documented,  or  when  the 
loss  of  funds  has  been  determined 
through  the  use  of  a  statistically  valid 
projection.  The  regulations  dte  three 
circumstances  in  which  FNS  would 
impose  a  negligence  billing. 

The  first  circumstance  would  occur 
when  the  State  agency  disregards  any 
food  stamp  program  requirement 
contained  in  the  Food  Stamp  Act  of 
1977,  regulations  issued  pursuant  to  the 
Act  or  tile  State  agency’s  FNS-approved 
State  Man  of  Operation  and  the  action 
or  failure  to  take  action  results  in  a  loss 
of  Federal  funds.  The  Department 
intends  this  provision  to  include  actions 
in  i^ch  the  State  agency  negligently 
disregards  a  requirement  or  fails  to 
fulfill  a  requirement  An  example  is  a 
State  agency  whidi  does  not  implement 
the  new  resource  requirement  on 
licensed  vehicles,  or  does  not  establish 
claims  against  households  which  have 
been  overissued  benefits. 

The  second  action  that  would  lead 
FNS  to  use  the  negligence  billings  is  an 
instance  where  a  State  agency 
implements  a  procedure  whic^  deviates 
from  FNS  requirements  without 
obtaining  prior  FNS  approval  and  the 
procedure  results  in  a  loss  of  Federal 
funds.  As  an  example,  if  a  State  agency 
which  used  an  inflated  and  unapproved 
standard  utility  allowance  and 
households  were  thereby  overissued 
benefits,  FNS  could  proceed  with  a 
negligence  billing  to  recover  the  value  of 
the  overissuance  of  coupons. 

The  third  general  action  which  could 
result  in  a  negligence  billing  would  be  a 
State  agency’s  failure  to  implement  and 
maintain  proper  controls  over  the 
certification  of  households  and  issuance 
of  coupons  and  such  failure  results  in  a 
loss  of  Federal  funds.  Examples  of  this 
failure  indude  but  are  not  limited  to: 
instances  where  State  agendes  fail  to 
maintain  proper  computer  controls;  fail 
to  adequately  supervise  certification 
procedures  or  faU  to  provide  security 
and  control  over  accountable 
documents. 

The  Department  may  establish 
negligence  billings  when  an  identifiable 
loss  of  Federal  f^ds  occurs  as  a  result 
of  circumstances  noted  above  and  tiie 
loM  is  not  an  absolute  State  agency 
liability.  While  the  regulations  refled 


the  legislative  change  from  gross 
negligence  to  negligence,  the 
Department  does  not  intend  to  establish 
a  negligent  billing  for  all  losses  of 
Federal  fimds.  Consideration  would  be 
given  to  the  circumstances  causing  the 
loss  and  the  steps  the  State  agency  took 
to  prevent  the  loss  from  recurring  before 
determining  negligence.  However,  the 
right  to  make  a  negligence  determination 
is  reserved  solely  to  the  Department 
FNS  may  also  process  negligence 
billings  concurrently  witii  sanctions 
against  State  agendes  affecting 
administrative  funds. 

The  regulations  also  set  forth  a 
definition  of  fraud  for  use  in  connection  * 
with  State  agency  liability.  The 
definition  is  a  standard  legal  definition  ' 
of  the  term  adapted  to  the  food  stamp 
'  context 

If  a  State  agency  fails  to  inqilement  or 
maintain  a  requir^  control  a^  the 
failure  results  in  a  loss  of  Federal  funds. 
FNS  may  also  issue  warnings  and 
initiate  tiie  sanction  process.  The 
Department  intends  that  failure  by  the 
State  agency  to  remit  payment  on 
demand  by  FNS  may  result  in  offrets  to 
the  Letter  of  Credit 

Hie  Department  is  providing  an 
administrative  review  process  by  which 
State  agendes,  aggrieved  by  a  claim 
asserted  against  them  by  FNS,  may 
appeal  the  case  to  the  Secretary  and  be 
afforded  a  review  by  a  designee  of  tiie 
Secretary. 

The  review  authority  selected  by  the 
Secretary  can  be  a  different  offidal  for 
each  case,  and  the  authority  does  not 
necessarily  have  to  be  an  offidal 
without  prior  knowledge  of  the  case 
being  redewed.  Claims  against  States 
may  be  as  a  result  of  direct  liability 
billing,  negligence  charges,  and 
disallowance  of  Federal  fimds.  The 
Regulations  provide  that  after  FNS  has 
notified  the  State  agency  of  a  daim,  tiie 
State  agency  shall  have  10  days  to 
*  request  an  appeal  Upon  receipt  of  the 
request  by  the  Secretary,  FNS  shall 
admowl^e  the  request  and  inform  the 
State  agency  of  tiie  name  and  address  of 
the  offidal  who  dudl  review  tiie  case 
and  the  time  period  allowed  for 
^  presenting  Information  in  support  of  the 
'  case.  After  the  administrative  review, 
State  agendes  aggrieved  by  tiie  final 
determination  may  obtain  Judidal 
review. 

The  Department  is  also  instituting  a 
procedure  for  State  agencies  to  receive  a 
review  of  certain  dainie  tfaroii^  a 
hearing  in  person.  These  daims  are 
negligence  billings  and  disallowances 
based  on  a  failure  to  meet  an  FNS 
approved  corrective  action  plan.  The 
Etepartment  believes  tiiat  negligence 
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claims  and  disaQowance  for  failure  to 
meet  the  corrective  action  plan  may 
require  a  more  detailed  reidew  of  die 
circumstances  widi  an  opportunity  fi» 
the  State  agency  to  respond  to 
allegations  of  d^ciendes.  The  claims 
may  be  more  satisfactorily  resolved  if  a 
State  agency  represoatative  is  entitied 
to  present  a  case  in  person.  In  this  way, 
the  Department  wotdd  be  able  to  make  a 
sound  decision  about  a  claim  based  on 
potentidly  complex  circumstances.  The 
Department  is  not  pressing  to  allow  a 
hearing  based  on  idl  claims  because  this 
would  reqaire  a  significant  commitment 
of  manpower  to  hw  claims  that  are 
more  readily  resolved  by  written  factual 
information.  Additional  opportunity  for 
hearings  may  also  cause  delays  in  the 
claim  process. 

Since  the  Dqiartment  may  be  in  a 
position  of  taking  sanctions  for  delays  in 
implementation  ^  the  1977  Act  and 
subsequent  regulations,  the  Department 
believes  tiiis  process  should  be 
immediately  established.  However, 
public  comment  is  solicited.  Therefore, 
the  process  may  be  amended  in  tiie 
future. 

Robert  Greenstein,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  determined  that 
amendments  to  |8  273.8, 273.9, 273.10, 
273.15(i).  (r).  and  (s).  276.3  and  276.6  ' 

should  be  published  as  an  emergency 
rulemaking.  This  is  being  done  for 
several  reasons.  Many  of  the  above 
provisions  are  technical  modifications  of 
Ae  October  17, 1978  final  rules.  Since 
States  are  now  in  the  process  of 
converting  caseloads  to  the  October  17 
rules,  these  modifications  need  to  be  ^ 
instituted  as  soon  as  possible.  In 
addition,  some  provisions  primarily 
affect  migrant  farmworker  households  in 
the  ralgnuri  stream.  Failure  to  institute 
these  rules  now  would  cause  delays 
beyond  tiiis  year’s  migrant  woik  season. 
Sndi  delays  would  adversely  affect 
migrant  farmworker  households. 
Concerning  the  appeal  procedures  for 
States  agencies,  no  such  procedures 
now  exist  The  Department  believes  that 
the  Act  mandates  a  State’s  right  to  sudi 
an>eal  and  that  titis  opportunity  should 
be  immediately  available.  FinaUy,  the 
Departmeid  beeves  tiiat  it  is  in  the 
interest  of  the  efficient  and  effective 
operation  of  the  Food  Stamp  I¥ogram  to 
institute  the  negligence  and  fraud 
provisions  of  the  1977  Act  without  delay. 
Moreover,  any  claims  made  under  such 
provisions  can  be  appealed  under  the 
new  administrative  appeal  procedures 
contained  in  this  rulemaking.  For  these 
reasons,  delays  in  promulgating  this 
rulemaking  would  be  contrary  to  the 
public  interest  In  addition,  the 


Depaitment  vrill  accept  comments  for  60 
days  from  the  date  of  this  poblicatimi 
and  consider  all  comments  prior  to 
publicatkmof  a  final  rulmnaking. 

’Therefore,  Parts  271, 272, 273, 274  and 
276  are  amended  to  read  as  follows: 

PART  271~QENERAL  mFORMATION 
AND  DEHNinOIIS 

8171.2  lAmanded] 

1.  In  8  271.2,  Definitions,  ’’State”  is 
amended  by  adding  “Northern  Mariana 
Islands”  after  the  word  “Guam”  and 
before  the  words  “and  the  Virgin  Islands 
of  the  Uftited  States.” 

*  «  •  *  « 

PART  ITf-REQUIREMENTS  FOR 
PARTICtPATINQ  STATE  AGENCIES 

2.  la  1 272.4  pfaragraph  (cK3){i)  is 

amended  and  a  new  sentence  is  added 
to  the  end  of  paragraph  {e)(lXv).  The 
amended  subparagraph  reads  as 
follows:  ^ 

82724  Program  administration  and 
persoffiMl  requlrsments. 

{c\  Biliagual  tequirementa.  *  *  * 

(3)  •  *  * 

(il  In  each  individual  certification 
office  that  provides  service  to  an  area 
containiiig  approximately  100  single¬ 
language  miaority  low-income 
housebedds;  and 

•  •  •  S  « 

(e)  Tmmmg.  •  *  * 

{i)  Minimum  nquinments.  *  *  * 

(v)  *  *  *  In  addition  to  training  in 
fo^  stamp  policy  and  procedures.  State 
and  local  outreadi  woikers  shall  be 
provided  with  training  in  outreadi 
techniques. 

*  *  *  •  • 

PART  273— CERTIFICATION  OF 
EUQIBtE  HOUSEHOLDS 

3.  In  8  273.2,  paragraph  (c)(2](ii]  is 
amended  ud  reads  as  foltows: 

AppRcstioti  prooMshiQ. 

*  •  •  •  * 

[c)  Filing  an  ai^Iication.  *  *  * 

(2)  Contacting  the  food  stamp 
office.  •  •  • 

(ii)  VtOiere  a  project  area  has 
designated  certification  offices  to  s«rve 
spedfic  geographic  areas,  households 
may  contact  an  office  other  than  the  one 
designated  tc  service  the  area  in  which 
they  reside.  %Vhen  a  houmhold  contacts 
the  wrong  certification  office  within  a 
pn^ect  area  in  person  or  by  telephone, 
the  certification  office  ^alL  in  addition 
to  meeting  the  requirements  in 
paragraph  (cX2Xii  of  this  sectimi,  give 


the  household  the  address  and 
telephone  nundier  of  the  aniropriate 
office.  The  certification  offiM  shall  also 
offer  to  forward  (he  household’s 
application  to  the  appropriate  office  that 
same  day  if  tim  hovuiehold  has 
completed  enough  hifbrmation  on  the 
application  to  The  housdiold  shall 
be  informed  that  its  abdication  will  not 
be  considered  filed  ai^  tiie  processing 
standards  shall  not  begin  until  die 
application  is  received  by  the 
appropriate  office.  If  the  household  has 
mailed  its  application  to  the  wrong 
office  within  a  project  area,  the 
certification  office  shall  mail  the 
ab>lication  to  tiie  abMopiiate  office  on 
the  same  day. 

«  •  4  •  * 

8  2734  [Amended] 

4.  In  8  273.6,  paragraphs  (aHc)  are 
revised  to  add  the  word  “Cal^ornia” 
after  the  word  “Massachusetts”  Vmd  -  • 
before  the  words  “or  Wisconsin.” 

5.  In  8  2734,  paragraph  (eXl)  is 
amended  to  delete  ^  word 
“inhabitabilily”  after  the  words  "illness 
or”  and  before  the  word  “caused”  and 
replace  it  with  the  word 
“uninhabitability”.  Paragraphs  (eXllXv) 
and  (tXllKvi)  are  amended,  a  new 
paragraph  (eXllX^l  is  added  and 
paragraph  (Q  is  amended.  Tiie  ammided 
paragraph,  t^  new  par^raitii  and  (he 
amended  paragra|di  reml  as  follows: 

82734  Resource aigURy standards. 

•  •  *  •  \  ^ 

[e] Bxclu8ioa8ftx)mrmouKe8.  *  *  * 

*  •  •  «  • 

(111  *  *  • 

(v)  Earned  income  tax  credits  received 
before  January  1, 1900,  as  a  result  of 
Pub.  L  9S-000,  the  Revenue  Act  of  1978. 

(vi)  Paymmits  received  from  tiie  youth 
incentive  entitlement  pilot  projects,  the 
youtii  community  conservation  and 
improvement  projects,  and  tiie  youth 
employment  and  training  programs 
under  Title  IV  of  tiie  Comprehensive 
Employment  and  Training  Act 
Amendments  of  1978  (Pub.  L  98-524). 

(vii)  Payments  received  from  the 
disposition  of  funds  to  tiie  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L  94-540). 

s  *  *  * 

(f)  Handling  of  excluded  funds. 
Excluded  funds  that  are  kept  in  a 
separate  account,  and  that  are  not 
commingled  in  an  account  with 
nonexcluded  funds,  shaU  retain  their 
resource  exdusion  for  an  unlimited 
period  of  time.  The  resources  of  students 
and  self-employment  households  which 
are  excluded  as  provided  in  paragraph 
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(e)(9)  of  this  section  and  are  conuningled 
in  an  account  with  nonexcluded  fundi 
shall  retain  their  exclusion  for  the 
period  of  time  over  which  they  have 
been  prorated  as  income.  All  other 
excluded  moneys  which  are  commingled 
in  an  account  with  nonexcluded  funds 
shall  retain  their  exemption  for  six 
months  horn  the  date  they  are 
commingled.  After  six  months  horn  the 
date  of  commingling,  all  funds  in  the 
conuningled  account  shall  be  counted  as 
a  resource. 

***** 

6.  In  §  273.9,  paragraph  (c)(10)(iii)  and 
(vi)  are  amended  and  new  paragraphs 
(cKlO)(vii)  and  (viii)  are  added  and  read 
as  follows: 

§  273.9  Income  and  deductions. 
***** 

(c)  Income  exclusions.  *  *  •  . 

***** 

(io)  •  .*  * 

***** 

(iii)  Any  payment  to  volunteers  under 
title  U  (RSVP,  Foster  Grandparents  and 
Others)  and  Title  in  (SCORE  and  ACE) 
of  the  Domestic  Volunteer  Services  Act 
of  1973  (Pub.  L  93-113)  as  amended. 
Payments  under  Title  I  (VISTA)  to 
volunteers  shall  be  excluded  for  those 
individuals  receiving  food  stamps  or 
public  assistance  at  the  time  they  joined 
the  Title  I  program,  except  that 
households  which  are  receiving  an 
income  exclusion  for  a  VISTA  or  other 
Title  I  subsistence  allowance  at  the  time 
of  conversion  to  the  Food  Stamp  Act  of 
1977  shall  continue  to  receive  an  income 
exclusion  for  VISTA  for  the  length  of 
their  volunteer  contract  in  effect  at  the 
time  of  conversion.  Temporary 
interruptions  in  food  stamp  participation 
shall  not  alter  the  exclusion  once  an 
initial  determination  has  been  made. 
New  applicants  who  are  not  receiving 
public  assistance  or  food  steunps  at  the 
time  they  Joined  VISTA  shall  have  these 
volunteer  payments  included  as  earned 
income. 

***** 

(vi)  Payments  received  from  the  youth 
incentive  entitlement  pilot  projects,  the 
youth  community  conservation  and 
improvement  projects,  and  the  youth 
employment  and  training  programs 
under  Title  IV  of  the  Comprehensive 
Employment  and  Training‘Act 
Amendments  of  1978  (Pub.  L  95-524). 
***** 

(vii)  Income  derived  from  the 
disposition  of  funds  to  the  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L  94-540). 
***** 

(viii)  Earned  income  tax  credits 
received  as  a  result  of  Pub.  L  95-600,  the 


Revenue  Act  of  1978  which  are  received 
before  January  1, 1980. 

•  •  *  •  • 

7.  In  S  273.10.  subparagraph  (e)(3)(v)  is 
amended  to  read  as  follows: 

S  273.10  Determining  household  eligibility 
and  benefit  ievele. 

***** 

(e)  Calculating  net  income  and  benefit 
levels.  *  •  * 

(3)  Destitute  households,  *  *  *  - 

***** 

(v)  Some  employers  provide  travel 
advances  to  cover  the  travel  costs  of 
new  employees  who  must  journey  to  the 
location  of  their  new  employment.  To 
the  extent  that  these  payments  are 
excluded  as  reimbursements,  receipt  of 
travel  advances  will  not  afreet  the  .  . 
deteminationof  'When'B  household  is  .  • 
destitute,  However,  if  the  travel  advance 
is  by  written  contract  an  advance  of 
wages  that  will  be  subtracted  from 
wages  later  earned  by  the  employee, 
rather  than  a  reimbursement,  the  wage 
advance  shall  count  as  income.  In 
addition,  the  receipt  of  a  wage  advance 
for  travel  costs  of  a  new  employee  shall 
not  afreet  the  determination  of  whether 
subsequent  payments  frtim  the  employer 
are  from  a  new  source  of  income,  nor 
whether  a  household  shall  be 
considered  destitute.  For  example,  if  a 
household  applies  on  May  10.  has 
received  a  $%  advance  for  travel  from 
its  new  employer,  on  May  1  which  by 
written  contract  is  an  advance  on 
wages,  but  will  not  receive  any  other 
wages  &t}m  the  employer  imtil  May  30. 
the  household  shall  be  considered 
destitute.  The  May  30  payment  shall  be 
disregarded,  but  ttie  wage  advance 
received  prior  to  the  date  of  application 
shall  be  counted  as  income. 
***** 

8.  In  4  273.11,  paragraph  (a)(2)  is 
amended  by  adding  a  new  subchvision 
(iv);  the  first  sentence  in  paragraph  (e)(1) 
is  amended  by  deleting  the  words  “FNS- 
authorized";  and  the  first  sentence  in 
paragraph  (e)(5)  is  amended  and  a  new 
sentence  is  added  after  the  first 
sentence.  The  new  subparagraph,  the 
amended  sentences  and  the  new 
sentence  read  as  follows: 

8273.11  Aetkm  on  households  with 
special  drcumstancos. 

[a)  Self-employment  income.  *  *  * 
***** 

(2)  Determining  monthly  income  from 
self-employment  *  •  • 

(iv)  If  a  State  agency  determines  that 
a  household  is  eU^ble  based  on  its 
monthly  net  income,  the  State  may  elect 
to  offer  the  household  an  option  to 


determine  the  benefit  level  by  using 
either  the  same  net  income  v^ch  was 
used  to  determine  eligibility,  or  by 
unevenly  prorating  the  household's  total 
net  income  over  the  period  for  which  the 
household’s  self-employment  income 
was  averaged  to  more  dosely 
approximate  the  time  when  die  income 
is  actually  received.  If  income  is 
prorated,  the  net  income  assigned  in  any 
month  cannot  exceed  the  maximum 
monthly  income  eligibility  standards  for 
the  household’s  size. 
***** 

(e)  Residents  of  drug/alcoholic 
treatment  and  rehabilitation  programs. 
(1)  Narcotics  addicts  or  alcoholics  who 
regularly  parddpate  in  drug  or  alcoholic 
treatment  wd  rehabilitation  programs .  . 
on  a*  resident  basis  may  voluntarily 
apply  for  the  Food  Stamp 
Program.  •  *  * 

***** 

(5)  The  treatment  center  shall  provide 
resident  addicts  or  alcoholics  with  their 
ID  card  and  any  untransacted  ATP 
cards  issued  for  the  household  when  the 
household  leaves  the  treatment  and 
rehabilitation  program.  If  the  ATP  card 
has  already  been  transacted  and  the  . 
household  leaves  the.  treatment  and 
rehabilitation  program  prior  to  the  16th 
day  of  the  month,  the  treatment  center 
sh^  provide  the  household  with  one- 
half  of  its  monthly  coupon 
allotment  *  *  * 

*  *  *  *  *  ^ 

9.  In  8  273.12,  paragraph  (c)  and 
paragraph  (c)(l)(iii)  are  amended  to  read 
as  follows: 

8  273.12  Reporting  changes. 
***** 

(c)  State  agency  action  on  changes. 
The  State  agency  shall  take  prompt 
action  on  all  changes  to  determine  if  the 
change  afreets  the  household’s  eligibility 
or  allotment  Even  if  diere  is  no  change 
in  the  allotment  the  State  agency  shall 
document  the  reported  chaii^  in  the 
casefile,  provide  another  change  report 
form  to  the  household,  and  notify  the 
household  of  the  receipt  of  the  change 
report  If  the  reported  change  afreets  the 
household’s  eli^bility  or  level  of 
benefits,  the  adjustment  shall  also  be 
reported  to  the  household.  The  State 
agency  shall  also  advise  the  household 
of  ad(fitional  verification  requirements, 
if  any,  and  state  that  failure  to  provide 
verification  shall  result  in  increased 
benefits  reverting  to  the  original 
allotment.  The  State  agency  shall 
document  the  date  a  change  is  reported, 
which  shall  be  the  date  the  State  agency 
receives  a  report  form  or  is  advised  of 
the  change  over  the  telephone  or  by  a 
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personal  visit  Restoration  of  lost 
benefits  shall  be  provided  to  any 
household  if  the  State  agency  fails  to 
take  action  on  a  change  which  increases 
benefits  within  die  time  limits  specified 
in  paragraph  (c)(1)  of  this  section. 

(1)  Increase  in  benefits.  *  *  * 

(iii)  Verification  which  is  required  by 
§  273.2(f)(9)(iiJ  must  be  obtained  prior  to 
the  issucmce  of  the  second  normal 
monthly  allotment  after  the  change  is 
reported.  If  the  household  does  not 
provide  verification,  the  household's 
benefits  will  revert  to  the  original 
benefit  level  without  a  notice  of  adverse 
action.  In  cases  where  the  State  agency 
has  determined  that  a  household  has 
refused  to  cooperate  as  determined  in 
§  273.2(d),  the  State  agency  shall 
terminate  the  household's  eligibility 
following  the  notice  of  adverse  action. 
***** 

10.  In  §  273.13  paragraph  (b)(10)  is 
amended  to  read  as  follows: 

S  273.13  Nottca  of  advars*  action. 
***** 

(b)  Exemptions  fivm  notice.  *  *  * 

•  *  ft  *  * 

(10)  The  State  agency  must  change  the 
household's  benefits  back  to  the  original 
benefit  level  as  required  in 
S  273.12(cKlHifi)- 

***** 

11.  In  1 273.15,  paragraph  (g), 
paragrafdis  (iM2).  (rK2)  and  (s)(l)  are 
amend^  and  read  as  follows: 

§  273.15  Fair  haaringa. 
***** 

(g)  Time  period  for  requesting 
hearing.  A  household  shall  be  allowed 
to  request  a  hearing  on  any  action  by 
the  State  agency  or  loss  of  benefits 
which  occurred  in  the  prior  90  days. 
Action  by  the  State  agency  shall  include 
a  denial  of  a  request  for  restoration  of 
any  benefits  lost  more  than  W  days  but 
less  than  a  year  prior  to  the  request.  In 
addition,  at  any  time  within  a 
certification  period  a  household  may 
request  a  fair  hearing  to  dispute  its 
current  level  of  benefits. 
***** 

(1)  State  agency  responsibilities  on 
hearing  requests.  *  *  • 

(2)  The  State  agency  shall  expedite 
hearing  requests  from  households,  such 
as  migrant  farmworkers,  that  plan  to 
move  from  the  Jurisdiction  of  the  hearing 
official  before  &e  hearing  decision 
would  normally  be  reached.  Hearing 
requests  from  these  households  shall  be 
processed  faster  than  others  if 
necessary  to  enable  them  to  receive  a 
decision  and  a  restoration  of  benefits  if 


the  decision  so  indicates  before  they 
leave  die  area. 

*  *  ft  *  * 

(r)  Implementation  of  local  level 
hearing  decision.  •  *  * 

(2)  In  the  event  the  local  hearing 
authority  decides  in  favor  of  the 
household,  benefits  to  the  household 
shall  begin  or  be  reinstated,  as  required 
.  by  the  decision,  within  the  45  day  time 
limit  allowed  for  local  hearing 
procedures.  Any  lost  benefits  due  to  the 
household  shall  be  issued  as  soon  as 
administratively  feasible.  The  State 
agency  shall  restore  benefits  to 
households  which  are  leaving  the 
project  area  before  the  departure 
whenever  possible.  If  benefits  are  not 
restored  prior  to  the  household's 
departure,  the  State  agency  shall 
forward  an  autiborization  to  the  benefits 
to.  the  household  or  to  the  new  project 
area  if  this  information  is  known.  'The 
new  project  area  shall  accept  an 
authoriution  and  issue  the  appropriate 
benefits  whether  the  notice  is  presented 
by  the  household  or  received  directly 
from  nnother  project  area. 

*  *  *  ft  * 

(s)  Implementation  of  final  State 
agency  decisions.  *  *  * 
***** 

(1)  When  die  hearing  authority 
determines  diat  a  household  has  been 
improperly  denied  program  benefits  or 
has  been  issued  a  lesser  allotment  than 
was  due,  lost  benefits  riiall  be  provided 
to  the  household  in  accordance  with 
S  273.17,  The  State  agency  shall  restore 
benefits  to  household  w^ch  are  leaving 
the  project  area  before  die  departure 
whenever  possible.  If  benefits  are  not 
restored  prior  to  die  household’s 
departure,  the  State  agency  shall 
forward  an  authorizadon  to  the  benefits 
to  die  housdiold  or  to  the  new  project 
area  if  this  information  is  known.  ’Ihe 
new  project  area  shall  accept  an 
authoiizatimi  and  issue  the  appropriate 
benefits  whether  die  notice  is  presented 
by  the  housdiold  or  received  direcdy 
fimn  another  project  area. 
***** 

12.  In  {  273.18,  a  new  sentence  is 
added  to  the  end  of  paragraph  (b)(3)(ii). 
The  new  sentence  reads  as  follows: 

§273.18  Claims  agabiet  households. 

•  *  •  •  • 

fii)  Nonfraud  claims.  *  *  * 

***** 

Collecting  nor^raud  claims.  *  *  * 

(ii)  *  *  *  The  State  agency  may 
postpone  mdlection  action  on  nonfraud 
claims  in  cases  where  an  overissuance 
is  being  referred  for  possible 
prosecution  or  fw  a  fraud  hearing  and 


the  State  agency  is  advised  in  writing 
that  collection  action  will  prejudice  foe 
case. 

***** 

PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

13.  In  {  274.2,  the  fourth  sentence  of 
paragraph  (fHS).  the  phrase  “and  present 
the  statement  and  die  household*'  is 
added  after  die  word  “household''  and 
before  the  word  “ID".  Paragraph 
(8)(3)(i)(A)  and  paragraph  (h)  are 
amended  to  read  as  follows: 

§  274.2  Issuance  syalains. 
***** 

Expedited  service.  *  *  * 

(3)*  *  • 

(i)  *  *  * 

(A)  The  household  was  properly 
issued  die  ATP  which  was  reported  lost. 

*  *  ft  ft  * 

(h)  Issuance  of  coupons  to  households. 
The  State  agency  riiall  issue  coupon 
books  in  accordance  with  a  table  for  . 
coupon  book  issuance  provided  by  FNS. 
The  table  provides  participants  with  an 
efficient  and  economical  distribution  of 
the  available  coupons  and  coupon  book 
types  and  assists  FNS  in  maintaining 
proper  inventory  levels.  The  State 
agency  may  deviate  from  the  table  if  the 
specified  coupon  books  are  unavailable, 
^ceptions  from  the  table  are  authorized 
for  blind  and  visually  handicapped 
participants  who  request  that  aU 
coupons  be  of  one  denomination.  In  very 
rare  cases,  allotments  may  have  a  value 
of  $1,  $3,  or  $5.  Since  coupon  books 
cannot  be  issued  in  these  values,  the 
State  agency  shall  authorize  an  issuance 
for  the  next  hi^ier  coupon  book  value  so 
that  a  whole  book  may  be  issued.  The 
State  agency  shall  issue  the  coupon 
books  in  consecutive  serial  number 
order  whenever  possible,  starting  with 
the  lowest  serial  number  in  each  coupon 
book  denomination.  The  household 
member  whose  name  appears  on  the  ID 
card  shall  sign  the  coupon  books. 

*  *  *  *  ft 

% 

PART  276-STATE  AGENCY 
UABiUTIES  AND  FEDERAL 
SANCTIONS 

14.  Section  278J  and  2784)  sire  added 
to  read  as  follows: 

§276J  Msgigeiics. 

(a)  General.  If  FNS  determines  that 
there  has  been  negligence  or  fraud  on 
the  part  of  the  State  agency  in  the 
certification  of  applicant  households,  the 
State  agency  shalL  on  demand  by  FNS, 
pay  to  FNS  a  sum  equal  to  the  amount  of 
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ootipons  iseaed  as  a  result  of  such 
aegligenoe  (m*  fraud. 

lb)  Negligeaoe  proviaionB.  (1)  FN8 
saay  consider  negligence  on  the  part  of 
the  State  agency  when: 

(1)  The  State  agency  disregards  Food 
Stamp  Program  requirements  contained 
in  the  Food  Stamp  Act  regulations 
issued  pursuant  to  the  Act  or  the  FNS* 
approved  State  Plan  of  Operation  and  a 
loss  of  Federal  funds  results: 

(ii)  The  State  agency  takes  action  to 
implement  procedures  which  deviate 
from  FNS  requirements  without 
obtaining  prior  FNS  approval  and  the 
implementation  of  such  procedures 
results  in  a  loss  of  Federal  funds. 

(iii)  The  State  agency  fails  to 
implement  and  maintain  proper  controls 
over  the  certification  of  households  and 
issuance  of  coupons  and  such  failure 
results  in  a  loss  of  Federal  funds. 

(2)  In  computing  amounts  of  losses  of 
Federal  funds,  FNS  may  use  actual 
documented  amounts  or  amounts  which 
have  been  determined  through  the  use  of 
a  statistically  valid  projection. 

(3)  FNS  shall  use  all  information 
available  in  determining  negligence  on 
the  part  of  a  State  agency.  Management 
information  sources  include  but  are  not 
limited  to: 

(i)  State  and  Federal  Performance 
Reporting  System  reviews; 

(ii)  State  and  Federal  Audits  and 
Investigations: 

(iii)  Financial  Management  Reviews; 

(iv)  State  Corrective  Action  Plans; 

(v)  Any  of  the  required  Food  Stamp 
Pr^am  reports. 

(4)  Failure  by  the  State  agency  to 
remit  payment  on  demand  by  FNS  may 
result  in  offsets  to  the  Letter  of  Credit  in 
accordance  with  §  277.16(c). 

(c)  Fraud  provisions.  For  purposes  of 
this  subsection,  the  term  fraud  shall 
mean  the  wrongful  acquisition  or 
issuance  of  food  coupons  by  the  State  ‘ 
agency  or  its  officers,  employees  or 
agents,  including  issuance  agents, 
through  false  representation  or 
concealment  of  material  facts.  State 
agencies  shall  be  liable  to  FNS  for  the 
amount  of  loss  of  Federal  funds  as  a 
result  of  fraud.  Failure  by  the  State 
agency  to  remit  payment  on  demand  by 
FNS  may  result  in  offsets  to  the  Letter  of 
Credit  in  accordance  with  §  277.16(c). 

8  278.6  AdminMrativa  Review  Proceee. 

When  FNS  asserts  a  claim  against  a 
State  agency,  the  State  agency  may 
appeal  the  case  and  be  afforded  a 
review  by  a  designee  of  the  Secretary. 
FNS  claims  against  State  agencies  may 
be  as  a  result  of  financial  losses 
involved  in  the  acceptance,  storage,  and 
issuance  of  coupons,  charges  of 


negligenoe,*and  disallowance  of  Federal 
fimds  for  State  ageacy  failure  to  comply 
with  the  Act,  reg^ations  or  the  FNS- 
approved  State  Plan  of  Operation.  A 
State  agency  aggrieved  by  a  claim  as  a 
result  of  a  negUgence  charge  or  the 
disallowance  of  Federal  fimds  under 
8  276.4  shall  have  the  option  of 
requesting  a  hearing  before  a  designee 
of  the  Secretary’s  to  present  its  position 
or  accepting  a  review  of  the  record 
includi^  any  written  submission  to  be 
presented  by  the  State  agency. 
Administrative  review  of  all  other 
claims  shall  be  through  a  review  of  the 
record,  including  written  submissions. 

(a)  FNS  shall  provide  a  notice  by 
certified  mail  or  personal  service  when 
asserting  claims  against  State  agencies. 
The  notice  shall  specify  whether  or  not 
the  State  agency  may  request  a  personal 
hearing. 

(b)  Any  State  agency  aggrieved  by 
claims  asserted  against  it  may  file  a 
written  request  with  the  Secretary.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250,  for  a  review  and  an 
opportunity  to  submit  information  in 
support  of  its  position  within  ten  days  of 
the  date  of  delivery  of  the  notice.  If  the 
State  agency  does  not  request  a  review 
within  ten  days  of  delivery  of  the  notice, 
or  submit  information  in  support  of  its 
position  after  filing  a  request,  the 
administrative  determination  on  the 
claim  shall  be  final. 

(c)  Upon  receipt  by  the  Secretary  of  a 
request  for  review,  FNS  shall  make 
written  acknowledgement  of  the  request. 

(1)  The  acknowledgement  shall 
indude  the  name  and  address  of  the 
offidal  designated  by  the  Secretary  to 
review  the  claim; 

(2)  The  acknowledgement  shall  also 
notify  the  State  agency  that  within  ten 
days  of  receipt  of  the  acknowledgement 
the  State  agency  shall  submit 
information  in  support  of  its  position. 

(d)  If  the  State  agency  requests  a 
hearing  pursuant  to  notification  by  FNS 
under  paragraph  (a)  of  this  section  that 
it  may  do  so,  FNS  shall  have  60  days 
fix>m  receipt  of  the  request  to  schedule, 
and  complete  the  hearing  and  shall 
advise  the  State  agency  of  the  time,  date 
and  location  of  the  hearing  at  least  ten 
days  in  advance  of  the  hearing. 

(e)  When  the  State  agency  requests  a 
hearing  as  provided  above,  the  official 
designated  by  the  Secretary  shall  make 
a  fii^  determination  within  30  days 
after  the  hearing,  and  the  final 
determination  shall  take  effect  30  days 
after  the  date  of  the  delivery  or  service 
of  the  notice  of  this  final  determination 
to  the  State  agency. 

(f)  If  a  heai^  is  to  be  held,  the 
official  designated  by  the  Secretary 


shall  review  the  record,  including 
informatiixi  presented  by  the  Slate 
agency  and  make  a  final  determination 
within  90  days  after  the  receipt  of  the 
State  aKncy's  infoimatioa.  llie  final 
deten^ation  shall  take  effect  30  days 
after  the  date  of  delivery  or  service  of 
the  notice  of  this  final  determination  to 
Ae  State  agency. 

'  (g)  A  State  agency  aggrieved  by  the 
final  determination  may  obtain  judicial 
review  by  filing  a  complaint  against  the 
United  States  in  the  United  States 
District  CouH  for  the  district  in  which 
the  State  capital  is  located  within  30 
days  after  the  date  of  delivery  or  service 
of  the  final  notice  of  determination 
requesting  the  court  to  set  aside  the  final 
determination. 

(h)  The  administrative  final 
determination  shall  remain  in  effect 
during  the  period  the  judicial  review  is 
pend^  unless  the  court  temporarily 
stays  such  administrative  action 
pending  disposition  of  trial  or  appeal. 

16.  At  the  end  of  the  October  17, 1978 
rulemaking  a  note  is  added  after  the 
note  on  compliance  with  Executive 
Order  11821  and  0MB  circular  A-107 
and  before  the  Catalog  of  Federal 
Domestic  Assistance  Programs  number 
as  follows: 

NotSv— The  reporting  and/or  record 
keeping  requirements  anticipated  in 
Amendment  132  and  in  subsequent 
provisions  implementing  the  Food  Stamp  Act 
of  1977  will  be  forwarded  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Federal  Reports  Act  of 
194Z  ^ 

(91  Stab  958  (7  U.S.C  2011-20^)) 

Note. — ^The  Food  and  Nutrition  Service  has 
prepared  an  impact  statement  which  is 
available  from  Qaire  Lipsman,  Director 
I^ogram  Development  Division,  Family 
Nutrition  ^rvice.  United  States  Department 
of  Agriculture,  Washington,  D.C  20250. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.551,  Food  Stamps) 

Dated:  June  1, 1979. 

Carol  Tucfcw  Foreman, 

Assistant  Secretary  for  Pood  and  Consumer 
Services. 
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